
Chapter 12 

JD/MBA, page 359: Distinguishing Income and Cash Flow  

[By the Editors] 

Generally accepted accounting principles (“GAAP”) require that an entity’s financial 

statements include both an accrual-basis income statement and a statement of cash flows. 

Income Statement  

An income statement prepared on the accrual basis includes revenues earned and expenses 

incurred by an entity during a certain period of time regardless of whether cash has changed 

hands. Thus, if an entity has completed its part of a revenue-related transaction (in the case of 

a merchandiser, for instance, by delivering the merchandise) it will record the amount it is 

entitled to receive as well as all the costs incurred to generate the revenue recorded, whether 

or not it has paid those costs in cash. The difference between total revenue and total expense 

is net income (or net loss).   

Statement of Cash Flow  

Cash flow focuses on the entity’s cash receipts and payments and a cash flow statement 

reflects only cash activities. Such a statement is thought to indicate ability to pay debts 

coming due and to generate positive cash in the future.  The cash receipts or payments shown 

in a cash flow statement are not, however, necessarily revenue or expense.   

The cash shown in a cash flow statement includes both cash and cash equivalents, such as 

checks, and time deposits.  In general, highly liquid, short-term financial instruments have the 

possibility of being cash equivalents, but determining whether a certain instrument is a cash 

equivalent can be difficult.   

___________________________________________________________________________ 

Room to Argue, page 367: He’s So Fine 

Reading One 

FEMINISM, FAIRNESS AND FIDUCIARY DUTY IN CORPORATE AND SECURITIES LAW 

Theresa A. Gabaldon 

5 Tex. J. Women & Law 1 (1995) 

 

Copyright 1995, Tex. J. Women & Law; Theresa A. Gabaldon 

* * * 

B. Examples from Corporate Law 

1. The Fiduciary Principle: Thus Spake Cardozo 



“Many forms of conduct permissible in a workaday world for those acting at arm's 

length, are forbidden to those bound by fiduciary ties. A trustee is held to something 

stricter than the morals of the market place. Not honesty alone, but the punctilio of an 

honor the most sensitive, is then the standard of behavior. As to this there has developed 

a tradition that is unbending and inveterate. Uncompromising rigidity has been the 

attitude of courts of equity when petitioned to undermine the rule of undivided loyalty 

by the ‘disintegrating erosion’ of particular exceptions .... Salmon had put himself in a 

position in which thought of self was to be renounced, however hard the abnegation .... 

For him and for those like him the rule of undivided loyalty is relentless and supreme.” 

It sings, don't you think? Moreover, Cardozo's words in Meinhard v. Salmon have survived 

both passage of time and transportation from their original application to joint venturers into 

the larger arena of business organizations in general. When run through a LEXIS “Mega” 

search, the case name shows up in no less than 793 files. 

The concept invoked by Cardozo is an exquisite example of a generally stated principle that 

can be applied only in context. There is simply no way to discern what abnegation requires 

unless one knows what posture is occupied by the self in question. Similarly, the lovely-

sounding “punctilio of an honor the most sensitive” is meaningful only when one inquires 

whether a particular action comports therewith-something of an “I know it when I see it” test. 

The fact that these concepts are extremely demanding is acknowledged both by Cardozo and 

by the pundit who said “one basic principle of corporate law is that whenever the Court 

cites Meinhard v. Salmon or starts referring to a ‘punctilio,’ the defendant is going to lose.” 

Courts do not, however, always cite Meinhard v. Salmon, and defendants do not always lose. 

And, despite the case's staying power, this seems to be increasingly true. Most significantly for 

purposes of this article, there are large areas in which the potential invocation of Cardozo's 

exhortations is precluded by the “disintegrating erosion” of statutory exceptions; statutes 

governing transactions involving self-dealing provide a perfect illustration. 

Each of the Model Business Corporations Act, the Revised Model Business Corporations 

Act, assorted state statutes, and the au courant ALI Principles of Corporate Governance have 

taken stabs at the regulation of self-dealing transactions, and the mutilated corpse now bars 

entry to the Elysian field on which Cardozo's model fiduciaries stood tall. The language of the 

relevant provisions tends to be lengthy; a quick and dirty paraphrase of one example will suffice. 

The RMBCA provides that  a transaction cannot be set aside on grounds of directorial self-

interest unless it meets the detailed statutory definition of “director's conflicting interest 

transaction.” If it does meet the statutory definition, it cannot be set aside if it meets the process 

requirement of approval by a majority of disinterested, unrelated directors or shareholders, or if 

it is substantively fair. A faint image of Cardozo's ideal is discernible in the decisions of those 

courts who reject the proposition that such a statute could mean what it says if the outcome 

would be authorization of a transaction that is unfair. It is not the ideal itself, however, for 

literal interpretation and some amount of historical precedent suggest that abnegation would 

preclude self-dealing, fair or not. 

Quite objectively, one can criticize statutes of this ilk for attempting to be so comprehensively 

detailed that they necessarily leave things out. For instance, the RMBCA tightly defines the 

related individuals in whose transactions a director is deemed interested; the definition does 

not include a director's close friends (including lovers, fiancees, etc.) unless those friends share 

the director's home. On the other hand, when it comes to sanitizing a deal that does meet the 



definition of “director's conflicting interest transaction,” the RMBCA's mechanism for 

approval by unrelated, disinterested directors or shareholders does not extend to the common 

situation in which an enterprise is family-owned. 

More subjectively, one can criticize the various self-dealing statutes for being both unlovely 

and uninspiring. These criticisms are no less significant than the more objective ones, for, as 

adherents of the law and literature movement have suggested, “the way we talk about fiduciary 

duty is important because these subtle linguistic differences play an important  role in 

constituting our moral and social world.” The shaping power of the various mechanical 

approaches to self-dealing is distinctly limited: at most, they seem to suggest that engaging in 

self-dealing is something of a hassle, but certainly nothing one seriously needs to avoid. 

Some have argued that the morality manifest in Cardozo's ideal is out of alignment with current 

economic and other demands; others have posited an analysis of preindustrial common law 

implying that the Elysian field existed primarily in Cardozo's mind. These criticisms may 

account for the various statutory attempts to address self-dealing, but they do not extirpate the 

fact that those attempts might have been somewhat more successful if they had chosen to fight 

Cardozo (or what he may be taken to stand for) with his own weapons. 

On the other hand, the trill of Cardozo's language should not insulate its content from feminist 

scrutiny-and when scrutinized, shortcomings appear. For instance, Cardozo exults of the duties 

owed by fiduciaries, but fails to recognize any obligations that should be borne by beneficiaries, 

as a matter of reciprocity or otherwise. This would be acceptable if Cardozo were dealing with 

the standards to be observed by parents acting toward their young children or, indeed, by 

fiduciaries acting toward infant beneficiaries. In the business settings in which Cardozo's 

standards apply, however, neither disempowerment of nor lack of responsibility by 

beneficiaries need automatically be the order of the day. One can, and many do, argue that 

individual investors in modern enterprises are impotent; the Cardozo approach may assist in 

assuring that this is true by perpetuating the view that impotence is as it should be. Conversely, 

it has become apparent that institutional investors need not be powerless, yet Cardozo's 

language obscures focus on that fact. 

Cardozo's world is one in which one group, perpetually childlike, need never grow up, need 

never seek active involvement, and need never accept responsibility for the actions of the 

enterprises operated for its benefit. This said, it is important to recognize a theme that has been 

explored in prior feminist scholarship. This is the tendency to create a false dichotomy between 

business and family spheres of interest, and to rely on insights from one to inform the 

other. Thus, the creation of a patriarchal relationship between employer and employee is both 

superficial and undesirably limiting; attempts to characterize relationships between corporate 

fiduciaries and their beneficiaries as familial are similarly defective. This does not mean, of 

course, that common values cannot eventually be manifest in personal relationships and in the 

rules applicable to corporations, for optimally both will be integrated parts of something larger 

than themselves. 

A second shortcoming of Cardozo's code of fiduciary conduct is less obvious, but quite serious. 

This is its musical encapsulation of a loyalty principle contemplating a single interest to be 

served. Although, in the context of Meinhard v. Salmon, the relentless and supreme rule of 

undivided loyalty precludes a division between beneficiary and the fiduciary's self, the concept 

also more-or-less begs for exclusion of the interests of third parties. Fiduciaries thus receive 

the insistent message that the universe of their obligations is a closed, albeit intense, one. 



There have been numerous commentators on the subject of corporate constituencies. For many, 

the question of for whose benefit the corporation must be operated does not have as clear an 

answer as it did in Cardozo's day. From a feminist perspective, the error of the traditional 

answer is quite obvious, for tradition precludes corporate decision-makers from shaping their 

conduct in anticipation of all of its consequences. The context in which the corporate fiduciary 

operates, therefore, is an artificially circumscribed one. In addition, some feminist analysts 

assert that values such as caring and compassion should play a hitherto neglected role in 

shaping legal and social institutions. The callousness to interests of third parties that is dictated 

by the standard fiduciary model is critically out of sync with this vision. 

Finally, it must be noted that Cardozo's statement of fiduciary duty does not, on its face, 

contemplate situations in which it will not apply. Its unforgiving tone may, in fact, be the reason 

that statutory and other “disintegrating erosion” indeed has occurred. Its capacity to shape 

values arguably is superb, but from an operational standpoint it demands conduct that more 

reasonably could be expected from a well-trained dog than from a human being. (Mind you, 

I'm talking about the dogs you saw in Old Yeller or Savage Sam. I'm not talking about your dog, 

and I'm certainly not talking about my dog). 

Although the standard enunciated is indeed only meaningful in context, it is somewhat similar 

to the Commandment [“Thou shalt not kill”] discussed above: surely there are situations in 

which we ought to recognize that it will, and perhaps even should, be violated. We seldom 

would mourn the inability of the fiduciary to advance his or her own interests; rather, it is the 

possible loss of benefit to the corporation and thence, perhaps, society at large that is more 

likely to disturb us. These concerns cannot be addressed either by fiddling with specific lists 

of circumstances in which the duty might differently apply or by erecting an elaborate structure 

through which all self-dealing cases must be run. An exception permitting self-dealing where 

there is no reasonable doubt that the transaction is for the benefit of the corporation might, 

however, do the trick. 

___________________________________________________________________________ 

JD/MBA, page 375: Present Value 

[By the Editors]  

Suppose you want to calculate the present value (PV) of $1000 dollars (future value or FV) 

you are due to receive in 10 years.  Assume that the interest rate is 10% compounded 

annually. 

 

One formula you can use is PV = FV (1 + i) –n  

 

The letter “n” is the number of years in question (10) and the letter “i” is the applicable 

interest rate (.10). 

 

Thus, PV = 1000 (1 + .1) -10 

 

The answer is $385.54. 


